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Thi s appeal has been taken in accordance with Title 46 U.S. C
239(g) and 46 CFR 5. 30-1.

By order dated February 11, 1981, an Adm nistrative Law Judge
of the United States Coast Guard at New Ol eans, Louisiana, revoked
Appellant's seaman's docunent upon finding him guilty of
m sconduct. The anended specifications found proved all eged that
whil e serving as Wper on board the SS DELTA SUD under authority of
t he docunent above captioned, on or about 5 February 1981,
Appel I ant wongfully possessed a narcotic drug aboard the vessel,
towit: marijuana and did wongfully engage in disorderly conduct
by using foul and abusive |anguage to both the officers of the
DELTA SUD and Coast CGuard marine inspectors.

The hearing was held at New Ol eans, Louisiana, on 11 February
1981.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and specifications.

The Investigating Oficer introduced in evidence the testinony
of two witnesses and five exhibits.

I n defense Appellant testified on his own behal f.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision in which he concluded that the charge and
both specifications had been proved. He then served a witten
order on Appellant revoking all docunents issued to Appellant.

The entire decision was forwarded by Certified Mail on March
13, 1981. Appeal was tinely filed on March 12, 1981, and
perfected, after an extension, on Cctober 30, 1981.

FI NDI NGS OF FACT

On 5 February 1981, Appellant was serving as Wper on board SS
DELTA SUD and acting under authority of his docunent while the



vessel was in the port of New Ol eans, Loui siana.

Appel | ant signed on the vessel on 4 February 1981, although he
had been enpl oyed aboard for several nonths on a foreign voyage.

On the date in question, Appellant appeared in the office of
t he Chi ef Engineer several times seeking to borrow noney fromthat
officer. By his own testinony Appellant had consuned about a third
of afifth bottle of J & B Scotch during the early norning hours.
After being denied a | oan several tines, Appellant directed fou
and abusi ve | anguage at the Chief Engineer and the First Assistant
Engi neer. The Chi ef cautioned Appel |l ant about his conduct, noting
t he presence of three Coast CGuard nmarine inspectors who were in the
Chief's office on official business. Appellant then addressed foul
and abusi ve | anguage, including racial epithets, at the Coast CGuard
of ficers.

The Chief Engineer then fired Appellant from the vessel's
service and ordered himto depart the vessel. Appellant did not
| eave the vessel immediately and after one hour the New Ol eans
Har bor Police were sutmmoned. They pl aced Appel | ant under arrest on
a disorderly conduct charge and renoved himfromthe vessel. The
foll ow ng day, Appellant pleaded guilty to a charge of "Public
Drunkenness” in New Ol eans Municipal Court relative to his conduct
on DELTA SUD on 5 February 1981.

On 6 February 1981, a ship's officer and a cadet aboard DELTA
SUD inventoried Appellant's personal effects which had been left on
board. They were assisted by a Coast Guard Warrant O ficer who was
on board the vessel and had witnessed the previous day's events.
Wiile listing the contents of a zippered shoulder bag which
bel onged to Appellant, six handrolled cigarettes were found. The
Coast Guard officer, who had received substantial training as a
Special Agent and who had participated in many drug seizures,
identified the substance by characteristic color, content and snell
to be marijuana. Appel lant's room of which he was the sole
occupant, was then | ocked and sealed. The U S. Custons Service was
notified of the discovery of possible contraband aboard the vessel
whi ch was preparing for another foreign voyage.

On 6 February 1981, an Oficer of the Custons Service boarded
and searched DELTA SUD, including Appellant's room By use of a
standard field test, which he had enpl oyed many tines previously,
the officer identified the substance in the six handrolled
cigarettes as nmarijuana. Subsequent | aboratory tests confirned
t hi s concl usi on.

BASES OF APPEAL
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This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended by Appellan that:

1. He was denied a change of venue;
2. The charges were inproperly anended at the hearing;
3. Wtnesses gave fal se testinony;

4. The cigarettes in question were not identified as
cont ai ni ng mari nj uana;

5. Hs guilt had been pre-judged before his offer of a
def ense;

6. He was subjected to double jeopardy by use during the
proceedi ng of a nunicipal court record of conviction; and

7. The transcript of proceedings is inaccurate.
OPI NI ON
I

The series of papers submtted by Appellant to perfect his
appeal and the transcript of the proceedings establish that
Appel l ant appeared before the Admnistrative Law Judge and
proceeded with his case in 11 February 1981. Return of service was
originally set for 12 February. It is thus clear that Appellant
was aware of the change of schedul e and was not thereby prejudiced.
The record of proceedings does not identify the reason for the
change but anply denonstrates that Appellant had been i nfornmed of
his rights by the Investigating Oficer when charged and that the
Adm ni strative Law Judge carefully reviewed those rights at the
outset of the proceeding. After acknow edgi ng his understandi ng of
these rights, Appellant stated his wish to proceed with the case,
refusing to request either a change of venue or a continuance to
procure professional counsel. Appellant, of course, has alleged on
appeal that through collusion the transcript does not reflect his
actual statenent on these issues. If he was correct in that
assertion, the full weight of the civil and crimnal |aw would be
brought to bear on the Adm nistrative Law Judge and the Reporter.
| am not persuaded by nere accusations, raised well after the
events, that Appellant is truthfully recounting events at the
heari ng. The Adm nistrative Law Judge in the instant case has
brought |long and honorable service to this case and I wll not
presunme that he or the Reporter take their oaths as lightly as
Appel lant inplies. Appellant has offered not an iota of evidence
to substantiate his clainms of racism prejudice and collusion. See
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Appeal Decision No. 1522 (nere accusations of collusion are

insufficient as evidence in rebuttal). |Indeed, |I can discern no
possi bl e notive that woul d persuade the varied actors in this case
to so conspire against any nerchant seanan. | thus reject

Appel l ant's argunents, founded on denial of a change of venue and
i naccuracies in the transcript of proceeding, as being totally
W t hout support.

The Adm nistrative Law Judge is required to exam ne charges
and specifications at the outset of a hearing to determne their
| egal sufficiency. See 46 CFR 5.20-65. The anendnents conpl ai ned
of consisted of the addition of "aboard said vessel" to the
possessi on specification and "in that you did use foul and abusive
| anguage to both the officers of the DELTA SUD and Coast Cuard
marine inspectors” to the disorderly conduct specification. Both
t hese anendnents had a salutary effect on the clarity of the
speci fications. This is particularly true with regard to the
di sorderly conduct specification since it apprised Appellant of the
preci se conduct at issue. Absent objection on the record, there
was no inpropriety in the allowance of these technical anmendnents.
It should be born in mnd that even errors of substance in a charge
of specification do not end the Coard Guard's authority to pursue
R S. 4450 proceedings. New charge sheets nmay be prepared and
served under such ciccunstances. Thus to allow anmendnents at the
outset of a hearing serves to pronote efficiency and avoi d del ay,
in the absence of prejudice to a party charged. Wiile a party
charged may request a reasonabl e continuance after a substantive
amendnment, no such request was made here. Thus | find Appellant
was not prejudiced by the anendnent of the specifications.

Appel I ant has chal | enged on appeal the facts found proved by

the Adm nistrative Law Judge. He relies primarily on mnor
i nconsistencies in the testinony of the witnesses and the witten
evi dence and argues the facts as he states themto be. In this

regard, Appellant m sapprehends the appellate function. The issues
rai sed revolve about the credibility of the wtnesses and the
evi dence presented. The trier of fact, by virture of his unique
opportunity to observe witnesses and weigh their testinony, is
assigned the duty of determning the credibility of evidence
adduced. Deci sions on Appeal Nos. 2052 and 200S3. There is no
appearance of any arbitrary or capricious judgnent to justify
upsetting the determ nations nade by the Adm nistrative Law Judge.
Ot her than his accusations, Appellant offers no evidence to
substantiate his claim that the testinony of the w tnesses was
fabricated. Repetition of his own testinony does not enhance its
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credibility.
|V

The identity of the substance in the six handrolled cigarettes
as marijuana is overwhel m ng. Two federal officers, one of the
Custons Service and one from the Coast Guard, prelimnarily
identified the substance as narijuana based on their experience and
training. A field test and a l|aboratory test confirmed their
conclusion as related by the Custons Oficer in his testinony. No
fact or assertion anywhere in the proceeding ever called the
identity of the substance into question.

Vv

The burden of proof in these proceedings is on the
| nvestigating Oficer. 46 CFR 5.20-77. A party charged is
entitled to a dismssal at the conclusion of the Investigating
Oficer's presentation of evidence if the evidence presented would
be insufficient to constitute substantial evidence upon which to

find the charge proved. |If the evidence presented would pass this
scrutiny, it is considered to consitute a "prima facie" case. A
party charged is still privileged not to personally testify but

failure to rebut a prima facie case inevitably leads to the
resolution of the proceeding against the party charged. Wen the
Adm ni strative Law Judge advi sed Appellant that "the Coast Guard
[ had] presented sufficient evidence to sustain the case against
[ Appel lant]," he in effect was advi sing Appellant that prima facie
case had been made on both specifications of the charge. In so
doi ng, the Judge was being solicitous of a |layman who m ght not be
expected to raise a notion to dismss at that juncture. Record at
41, lines 10-16. There is no intimation that the case was
pre-judged or that an effective rebuttal would not have resulted in
a different outconme. See generally Decision on Appeal No. 1793.

\

A record of conviction of Appellant upon a plea of guilty to
"Public Drunkenness"” in New Ol eans Minicipal Court was admtted
into evidence wi thout objection. The Judge ruled it adm ssible to
the extent it related to the disorderly conduct charge and the
events aboard DELTA SUD on 5 February 1981. Such limted use in an
adm ni strative proceedi ng does not raise a double jeopardy issue.
Doubl e jeopary is a crimnal |aw concept which has no place in a
renmedi al proceeding such as an R S. 4450 hearing in which the sole
issue is the continued right of the party charged to hold a
licenses or mariner's docunent. There is no penal interest
i nvol ved here as there is in a crimnal court proceeding and the
strictures of the Consititution regarding double jeopardy do not
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act as a bar to the use of records of conviction. See Decisions on
Appeal Nos. 701 and 379. Al'so instructive on this point is 46
U S . C 239, 68 Stat. 484. Therein Congress specifically provided
for reference to crimnal court records of violation of narcotic
drug laws during R S. 4450 hearings. A stature can not, of course,
contravene a constitutional provision such as the proscription
agai nst doubl e jeopardy. Yet this provision of the U S. Code

anal ogous to the situation addressed by Appell ant, has never been
successful ly chall enged on doubl e j eopardy grounds.

CONCLUSI ON

It is apparent that Appellant was |l ess thatn forthcomng with
the Adm ni strative Law Judge when he testified concerning his prior
record. Al t hough he had never been charged with possession of
narcotics, Appellant's prior record includes charges for use of
t hreat eni ng and abusi ve | anguage, intoxication, assault, failure to
perform failure to obey lawful orders, failure to join, and nutual
assaul t. In fact Appellant's current docunent was given himin
1977 by the grace of the admnistrative clenency. Since that tine,
Appel lant was issued a witten warning for conduct remarkably
simlar to that nentioned in the first specification of the instant
pr oceedi ng. | do not lightly approve revocation of mariner's
docunents. The hardship that such a renedial neasure may work on
a seaman, and those who may | ook to the seaman for support, is well
recogni zed. Yey Congress has expressly charged the Coast Guard to
pronote the safety of life and property at sea, and oversight of
the conduct of mariners is an essential step in fulfilling that
mandate. Appellant is neither a newconer to the maritine field nor
a novice in RS 4450 proceedings. Yet his prior wwth the system
including a prior revocation, seens to have had little renedia
effect on his conduct. The violent nature of many of Appellant's
trangressions and the potential violence inherent in the second
specification in the instant case cause nme much concern. Appell ant
was offered an opportunity to produce evidence that would mtigate
the seriousness of the possession offense by denonstrating it was
merely experinentation on his part. He did not avail hinself of
t he opportunity; neither did he offer evidence in mtigation
general ly.

The Adm nistrative Law Judge ordered the greatest renedial
sanction allowed - revocation. After reviewing the record inits
entirety, | find that substantial evidence supports the decision of
t he Law Judge, and that his order was the appropriate one on the
facts of this case.

ORDER
The order of the Admnistrative Law Judge dated at New
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Oleans, LA., on 11 February 1981, is AFFI RVED
J .S Gacey
Admral, U S. Coast Cuard
Commandant

Si gned at Washington, D.C., this 16th day of July 1982.



